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OP1 NI ON

GOLDBERG, Senior Judge: This matter is before the Court

following trial de novo. It involves the proper classification
of approximately sixty-three itens typically considered holiday
table linens in the textile trade. The case requires the Court

to interpret the scope of the term"festive articles” as it
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appears in heading 9505 of the Harnonized Tariff Schedul es of the
United States ("HTSUS"). Upon review of the evidence presented
at trial, the Court finds in favor of the plaintiff in part, and
in favor of the defendant in part. The Court exercises
jurisdiction pursuant to 28 U.S.C. § 1581(a) (1994).
BACKGROUND

Park B Smth, Ltd., ("PBS") inports hand woven cotton
textile nerchandise fromlndia and then resells the nerchandi se
to retailers. The nerchandi se at issue here includes dhurries,
pl acemats, napkins and table runners. GCenerally, these itens are
advertised and sold only to consuners prior to the particul ar
holiday with which they are associated. The majority of the
itens were sold during the Christmas season.

The merchandi se at issue was entered in 1994 and 1995. The
United States Custons Service ("Custons") classified the dhurries
under subheadi ng 5702. 99. 1010, HTSUS (dutiable at 7.7%or 7.6% ad
val orem dependi ng on which year the entry was nmade); the
pl acemat s and tabl erunners under subheadi ng 6302.51. 40 HTSUS

(dutiable at 5.5%or 5.4%ad val oren); and the napkins under

subheadi ng 6302.51. 20 (dutiable at 5.5%or 5.4% ad val orem

PBS clainms that all of the nmerchandi se at issue should have
been classified as festive articles, and thus duty free, under
subheadi ng 9505 of the HTSUS.

DI SCUSSI ON

STANDARD COF REVI EW

Custons's tariff classification decisions are presuned to be
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correct, and the inporter has the burden of proving otherw se.
See 28 U.S.C. 8§ 2639(a)(1)(1994). To determ ne whether the

i nporter has overcone this presunption, the Court must consider
whet her Custons's classification is correct. This evaluation is
conducted both independently and in conparison with the

inmporter's proposed alternative. See Jarvis Cark Co. v. United

States, 2 Fed. GCir. (T)70, 75, 733 F.2d 873, 878, reh'g denied, 2

Fed. Gir. (T) 97, 739 F.2d 628 (1984).
1. CUSTOMB' S CLASSI FI CATI ON

At trial, Custons argued that the merchandi se at issue was
properly classified under subheadi ngs 5702.99. 1010, 6302.51. 40,
6302. 51. 20, HTSUS. PBS argued that even if the merchandi se was
prima facie classifiable under the aforenentioned subheadi ngs, it
was also prima facie classifiable under the festive articles
provi sion of the HTSUS B headi ng 9505. PBS further clainmed that
Section XI Note 1(t), HTSUS, excludes all articles of chapter 95

frombeing classified under Section XI. See Mdwest of Cannon

Falls, Inc. v. United States, 20 CT 123 (C T, 1996), aff’'d in

part, rev’'d in part, 122 F.3d 1423, 1429 (Fed. Cr. 1997).

Section X, HTSUS includes chapters 50 - 63. Thus, PBS argued,
t he nerchandi se was properly classifiable only under headi ng
9505.

Both parties agree that the nmerchandi se was prima facie
cl assifiabl e under subheadi ngs 5702. 99. 1010, 6302.51.40, and
6302.51. 20, HTSUS. See Pl.’s Pretrial Mem of Law, at 6; Def.’s

Pretrial Mem of Law, at 10-15. Thus, the questions before the
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Court are whether PBS has overcone Custons’s presunption of
correctness and proven that the nerchandise is also classifiable
under headi ng 9505, and if so, whether Section XI Note 1(t)
operates to conpel a classification under headi ng 9505, HTSUS.

L. PRI MA FACI E CLASSI FI CATI ON AS " FESTI VE ARTI CLE"
UNDER 9505, HTSUS.

At trial, Custons argued that the nmerchandi se at issue was
not prima facie classifiable as festive articles because the
general scope and expl anatory notes of Headi ng 9505 indicate that
"Congress did not intend to extend the scope of this provision to
i nclude all manner of possibly festive articles, i.e., rugs,
pl acemats, napkins, and table runners.” See Def.’s Pretrial Mem
of Law, at 17. Further, Custons clainmed that the Federal
Circuit’s opinion in Mdwest should be constrained to three-

di mensi onal objects, and thus not apply to any of the two-
di mensi onal objects at issue here."’

PBS, on the other hand, argued that the nerchandi se was

prima facie classifiable as festive articles because, as the

mer chandi se in M dwest, the nmerchandi se at issue was desi gned,

'Custons even went as far as to publish and make avail abl e

to the public an Advanced Level Infornmed Conpliance Publication
of the U S. Custons Service entitled "Wat Every Menber of the
Trade Conmunity Shoul d Know About: CLASSI FI CATI ON OF FESTI VE
ARTI CLES as a result of the Mdwest of Cannon Falls Court Case
(Novenber 1997)." at
http://ww. cust ons. ustreas. gov/i npoexpo/i npoexpo. htm . This
article, in the Court’s opinion, is an inexcusably irresponsible
attenpt by Custons to present to the public its two-
di mensi onal / t hree-di mensi onal distinction theory as the current
state of the law after Mdwest. The Court rem nds Custons that
it is the purview of the courts, not executive branch agencies,
to interpret the | aw
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mar ket ed and used by consumers in conjunction with festive

occasi ons. See Mdwest, 122 F.3d at 1429.

The neaning of a tariff termis a question of |aw

Br ooksi de Veneers, Ltd. v. United States, 6 Fed. GCr. (T) 121

124, 847 F.2d 786, 788, cert. denied, 488 U S. 943 (1988).

Courts interpret the tariff acts in order to carry out

| egislative intent. N ppon Kogaku (USA), Inc. v. United States,

69 CCPA 89, 92, 673 F.2d 380 (1982). The first source for
determning legislative intent is the statutory |anguage. United

States v. Esso Standard O 1 Co., 42 CCPA 144, 155 (1955). 1In

ascertaining the plain neaning of a particular statutory term
the Court presunes that Congress frames tariff acts using the

| anguage of conmerce. Nylos Trading Co. v. United States, 37

CCPA 71, 73 (1949). The Court al so presunes that the comrerci al
meaning of a tariff termcoincides with its conmon neaning, in

t he absence of evidence to the contrary. United States v. C. J.

Tower & Sons, 48 CCPA 87, 89 (1961). The Court may rely on its

own understanding to determ ne the common nmeaning of a tariff

term See Brookside Veneers, 6 Fed. Gr. (T) at 125, 847 F.2d at

789.
Here, the Court relies on all of these factors, as well as

the Federal Circuit’s direct guidance. See Mdwest, 122 F.3d at

1429. As a threshold matter, Custons’s attenpt to limt the
Federal Circuit’s holding in Mdwest to only three di nensional
object is without nmerit. Nothing in the Federal Circuit’s

opi nion even hints that such a distinction is warranted. See id.



Court No. 96-02-00344 Page 6

at 1423-29. Rather, in Mdwest the Federal Circuit sets out two
requi renents for festive articles classification: (1) such
articles must be "closely associated” with a festive occasion and

(2) such articles nust be displayed and used by the consuner only

during the festive occasion. See Mdwest, 122 F.3d at 1429. The
Federal Circuit did not define "closely associated.” See id.

The Court, however, considers the neaning of the termto be self

evident. See Brookside Veneers, 6 Fed. Cr.(T) 125, 847 F.2d at
789. |If the physical appearance of an article is so
intrinsically linked to a festive occasion that its use during
other tinme periods would be aberrant, it is "closely associ ated"
to the festive occasion. See id.

A Mer chandi se | ncorporating Festive Synbols and Col or
Schenes.

PBS s attenpt to establish that the nmerchandi se at issue is
prima facie classifiable as festive articles is successful in
part. The merchandi se at issue which incorporates festive

symbol s and col or schemes® is "closely associated” with a festive

> The design styles which incorporate festive synbols or
col or schenes include: At Home, Autumm Day, Autumm Decor, Autumm
Wl cone, Bats & CGhosts, Bunnies & Tulips, Bunny Hop, Candles &
Bells, Celebration, Christmas Cottage, Christnas Deer, Christmas
Garden, Christmas Garl and, Christmas Hi ghland, Christmas Holly,
Christmas Ornanents, Christmas Pines, Christmas Presents,
Christmas Sanpler, Christmas Santa, Christmas Trees, Christnas
Village, Christmas Weath, Cornucopia, Country Quilt, Decorated
Eggs, Duck Parade, Eagles Gal ore, Easter Basket & Eggs, Easter
Bouquet, Easter Tulips, Fall Gathering, G ngham Hearts, Harvest
Decor, Harvest Rows, Holiday Bl ossoniHolly Blossom Holiday Town,
Holly Border, Holly Leaves, Houses & Hearts, Jingle Bells,
Cct ober Day, Poinsettia, Poinsettia Plaid, Punpkins Galore,
Rabbit Run, R nging Bells, Rocking Horse, Santa s Plaid, Seasons
Trimm ngs, Sensation, Star Light, Stardom Stars & Stri pes,
Tartan, Trunpets & Hearts, Tulip Garden, Turkey Day, and Wite
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occasion and, as the evidence adduced at trial indicated, the
merchandise is likely to be "displayed and used by the consuner

only during” a festive occasion. See Mdwest, 122 F.3d at 1429.

Thus, such articles are "festive articles” and prinma facie
cl assifiabl e under headi ng 9505.

The Court finds it illustrative to review a representative
sanpling of the design styles which incorporate festive synbols
and col or schenes. For exanple, the design style Autum Wl cone
is closely associated with the festive occasion of Hall oween.
Autumm Wl conme’ s design incorporates colors associated with the
Fal | season (browns and oranges), jack-o-lantern punpkins and
i mges of ghosts. Because the colors and synbols are
intrinsically linked to the celebration of Hall oween the Court
finds that Autum Wl cone would likely only be used by a consuner
inrelation to the festive occasion of Hall oween.

The design style Cornucopia al so bears nention.
Cornucopi a’ s design incorporates colors associated with the Fal
season (browns and oranges), five images of cornucopias
overflowing with fruits and gourds interspersed with deci duous
tree branches bearing | eaves. This design style is closely
associated with the festive occasion of the Fall or harvest
season. Cornucopia s colors are associated with the Fall season
and the cornucopia itself is a synbol strongly affiliated with
harvest and abundance. Because of this association, this design

style would likely only be used by a consunmer during the Fall or

Christnas. See Pl.’s. Exh. 40.
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harvest season

Still other nerchandi se at issue incorporate no synbols, but
i ncorporate color conbinations and patterns associated with a
festive occasion. For exanple, Christmas Hi ghland is a red and
green plaid. The Court finds that Christmas Hi ghland is prina
facie classifiable as a festive article because the design and
the colors are so closely associated with the festive occasion of
Christmas that the design would likely not be used by a consuner

during any other tinme of the year. See Mdwest, 122 F.3d at

1429. The color conbination of red and green is so often and
closely linked to Christrmas in Anerican culture that the Court
considers the color conmbination to be "closely associated” to the
festive occasion of Christnas.

At trial, merchandise incorporating festive synbols, color
schenmes and patterns was al so shown to have been desi gned,
mar ket ed and sold for use during festive occasions and was in
fact di splayed and used by consuners only during festive
occasions. Specifically, PBS offered testinony fromits
president, froma nenber of its design departnent, froma PBS
enpl oyee with extensive retail experience, and froma consuner of
representative sanples of the articles at issue. The Court finds
this testinony to be both credible and persuasive on the issue of
whet her the merchandi se bearing festive synbols, color schenes
and patterns was designed, narketed and sold for use during
festive occasions and was di splayed and used by consuners only

during festive occasions. See Mdwest, 122 F.3d at 1429.
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B. Articles Incorporating Single Color Schenes.

There are, however, three design styles that the Court finds
are not prima facie classifiable as festive articles: Savannah,
Serendi pity, and Squaredance.® Savannah and Serendipity are
solid color design styles.* Al though both Savannah and
Serendi pity may have been designed and marketed by PBS to be used
during the Christmas holiday, the designs are not closely
associated with Christmas. To the contrary, the Court finds that
a solid color design is likely to be used by a consuner at any
time of the year and thus cannot be classified as a festive
article under the HTSUS. Likew se, Squaredance, a green, red and
blue plaid, is not closely associated with a festive occasion.

As stated infra, the colors green and red in conbination are

cl osely associated with the festive occasion of Christmas. Here,
however, the addition of blue to the green and red plaid design
prevents the design style frombeing closely associated with
Christmas. The col or blue has no i ndependent association with
Christmas and its conbination with the colors red and green al so
has no significance. Therefore, the Court holds that nerchandi se
i ncorporating the design style Squaredance cannot be classified

as festive articles under the HTSUS.

®In addition, PBS initially sought judgment in regard to
mer chandi se i ncorporating the design style Harvest Tine. PBS,
however, failed to supply any evidence of Harvest Tine.
Therefore, the Court will not consider Custons’s classification
of any merchandi se at issue bearing the design style Harvest Tine
and Custonms’s classification of such itens will be affirned.

*Savannah and Serendipity were designed to be produced as
either solid red or solid green.
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| V. OPERATI ON OF SECTION XI NOTE 1(t), HTSUS.

The Court has held that Custons’s classification of the
mer chandi se at issue was prima facie correct and that PBS s
proposed classification as to sonme of the nerchandi se at issue is
also prima facie correct. Thus, there is a conflict as to the
correct classification of that merchandise. |In a circunstance
such as this, the Court normally mnmust decide which classification
provi des the nost specific description. See General Rules of
Interpretation (GRI)3(a), HISUS. Here, however, a section note
renders such an anal ysi s unnecessary.

At trial, Custons argued that even if the nmerchandi se at
issue was prima facie classifiable as festive articles it was
properly classified by Custons. First, Custons clainmed that
Section XlI, Note 1(t) did not operate to prohibit Custons’s
cl assifications because Note 1(t) contained a |list of exenplars
that should be interpreted to be exclusive. Thus, Custons
argued, because dhurries, placemats, napkins, and table runners
do not appear in the parenthetical to Note 1(t), these types of
articles are excluded fromthe operation of Note 1(t). Custons
t hen argued, again assuming a prima facie festive article
classification, that the nerchandi se at issue was properly
cl assified because the provisions chosen by Custons nore
specifically identified the nmerchandi se.

PBS argued that Section XI, Note 1(t) operates to exclude
all articles classifiable under Chapter 95, HTSUS, from

classification under any chapter in Section XI. Section Xl,
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contai ns Chapter 57 and Chapter 63, the two sections under which
all the nerchandi se at issue was cl assified by Custons.

The Court finds that Note 1(t) of Section Xl excludes all of
the nerchandise that is prima facie classifiable as festive
articles under heading 9505 fromcl assification as carpets and
other textile floor coverings under chapter 57, HSTUS, or as
ot her made up textile articles; needlecraft sets; worn clothing
and worn textile articles; rags under chapter 63, HSTUS. Thus,
for the nerchandi se at issue that the Court found to be prim
facie classifiable as festive articles, Custons’s classification
of these articles under chapter 57 and 63 was in error.

GRI 1, HTSUS, provides that classification shall be
determ ned "according to the terns of the headi ngs and any
relative section or chapter notes...." Section XI of Note 1(t)
of Section XI is quite clear: "1. This section does not cover:
(t)Articles of chapter 95 (for exanple, toys, games, sports
requi sites and nets)." Custons’s assertion that the |ist of
exenplars is exclusive is without nerit. The clear neaning of
this note is to exclude all articles classifiable under chapter
95 fromclassification anywhere in Section XlI. The parenthetical
exanpl es are just that B exanples.?

CONCLUSI ON

Therefore, although Custons’s classification of all the

®This Court’s determination in regard to the operation of
Note 1(t) Section Xl parallels the CFAC s anal ysis of the
operation of note 2ij, chapter 69, in Mdwest. See 122 F.3d at
1429.
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mer chandi se at issue was prima facie correct, Custons erred in
its classification of the merchandi se incorporating festive
synbol s, col or schenes and patterns because Section Xl Note 1(t)
HTSUS conpel s Custons to classify these itens as festive
articles.

JUDGVENT

This case having been heard at trial and submtted for
decision, and the Court, after due deliberation, having rendered
a decision herein; now, in conformty with said decision, it is
her eby

ORDERED, ADJUDGED, and DECREED: that the classification of
the Christmas dhurries, excluding nmerchandi se incorporating
design styles Harvest Tinme, Savannah, Serendipity, and
Squar edance, by the United States Custons Service ("Custons")
under subheadi ng 5702.99. 10 of the Harnonized Tarrif Schedul e of
the United States ("HTSUS') is reversed; and it is further

ORDERED, ADJUDGED, and DECREED: that Custons shal
reliquidate the i medi ately aforenenti oned subject nerchandi se
under subheadi ng A9505. 10. 50 of the HTSUS, dutiable at the rate
of free. Custonms shall refund all excess duties paid with
interest as provided by law. Judgnment is hereby entered for
plaintiff; and it is further

ORDERED, ADJUDGED, and DECREED: that the classification of
the Christmas dhurries incorporating design styles Harvest Tine,
Savannah, Serendipity, and Squaredance, by Custons under
subheadi ng 5702.99.10 of HTSUS is affirmed. Judgnent is hereby
entered for defendant; and it is further

ORDERED, ADJUDGED, and DECREED: that the classification of
the Christnmas placemats and table runners, excludi ng nmerchandi se
i ncorporating design styles Harvest Tine, Savannah, Serendipity,
and Squaredance, by Custons under subheadi ng 6302.51.40 of the
HTSUS is reversed; and it is further

ORDERED, ADJUDGED, and DECREED: that Custons shal
reliquidate the i medi ately aforenenti oned subject nerchandi se
under subheadi ng A9505. 10. 50 of the HTSUS, dutiable at the rate
of free. Custonms shall refund all excess duties paid with
interest as provided by law. Judgnment is hereby entered for
plaintiff; and it is further

ORDERED, ADJUDGED, and DECREED: that the classification of
the Christnmas placemats and table runners incorporating design
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styl es Harvest Tinme, Savannah, Serendipity, and Squaredance, by
Cust ons under subheadi ng 6302.51.40 of the HTSUS is affirned.
Judgnent is hereby entered for defendant; and it is further

ORDERED, ADJUDGED, AND DECREED: that the classification of
Chri st mas napki ns, excludi ng nerchandi se i ncorporating design
styl es Harvest Tinme, Savannah, Serendipity, and Squaredance, by
Cust ons under subheadi ng 6302.51.20 of the HTSUS is reversed; and
it is further

ORDERED, ADJUDGED, AND DECREED: that Custons shal
reliquidate the i medi ately aforenenti oned subject nerchandi se
under subheadi ng A9505. 10. 50 of the HTSUS, dutiable at the rate
of free. Custonms shall refund all excess duties paid with
interest as provided by law. Judgnment is hereby entered for
plaintiff, and it is further

ORDERED, ADJUDGED, AND DECREED: that the classification of
Chri st mas napkins incorporating design styles Harvest Tine,
Savannah, Serendipity, and Squaredance, by Custons under
subheadi ng 6302.51.20 of the HTSUS is affirned. Judgnent is
hereby entered for defendant; and it is further

ORDERED, ADJUDGED, AND DECREED: that the classification of
4'" of July, Easter and Hal | oneen dhurries, excluding nerchandi se
i ncorporating design styles Harvest Tine, Savannah, Serendipity,
and Squaredance, by Custons under subheading 5702.99. 10 of the
HTSUS is reversed; and it is further

ORDERED, ADJUDGED, AND DECREED: that Custons shal
reliquidate the i medi ately aforenenti oned subject nerchandi se
under subheadi ng A9505. 90. 60 of the HTSUS, dutiable at the rate
of free. Custonms shall refund all excess duties paid with
interest as provided by law. Judgnment is hereby entered for
plaintiff; and it is further

ORDERED, ADJUDGED, AND DECREED: that the classification of
4'" of July, Easter and Hal | oneen dhurries incorporating design
styl es Harvest Tinme, Savannah, Serendipity, and Squaredance by
Cust ons under subheadi ng 5702.99. 10 of the HTSUS is affirned.
Judgnent is hereby entered for defendant; and it is further

ORDERED, ADJUDGED, and DECREED: that the classification of
4" of July, Easter and Hal | oneen pl acenmats and tabl e runners,
excl udi ng nerchandi se i ncorporating design styles Harvest Tine,
Savannah, Serendipity, and Squaredance, by Custons under
subheadi ng 6302.51.40 of the HTSUS is reversed; and it is further

ORDERED, ADJUDGED, and DECREED: that Custons shal
reliquidate the i medi ately aforenenti oned subject nerchandi se
under subheadi ng A9505. 90. 60 of the HTSUS, dutiable at the rate
of free. Custonms shall refund all excess duties paid with
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interest as provided by law. Judgnment is hereby entered for
plaintiff; and it is further

ORDERED, ADJUDGED, and DECREED: that the classification of
4'" of July, Easter and Hal | oneen pl acenats and table runners
i ncorporating design styles Harvest Tine, Savannah, Serendipity,
and Squaredance by Custons under subheadi ng 6302.51.40 of the
HTSUS is affirned; and it is further

ORDERED, ADJUDGED, and DECREED: that the classification of
the 4'" of July, Easter and Hal | oween napkins, excl uding
nmer chandi se i ncorporating design styles Harvest Tinme, Savannah,
Serendi pity, and Squaredance, by Custons under subheadi ng
6302.51. 20 of the HTSUS is reversed; and it is further

ORDERED, ADJUDGED, and DECREED: that Custons shal
reliquidate the i medi ately aforenenti oned subject nerchandi se
under subheadi ng A9505. 90. 60 of the HTSUS, dutiable at the rate
of free. Custonms shall refund all excess duties paid with
interest as provided by law. Judgnment is hereby entered for
plaintiff; and it is further

ORDERED, ADJUDGED, and DECREED: that the classification of
the 4'" of July, Easter and Hal | oween napkins incorporating
design styles Harvest Tinme, Savannah, Serendipity, and
Squar edance by Custons under subheadi ng 6302.51. 20 of the HTSUS
is affirmed. Judgnent is hereby entered for defendant.

JUDGE
Dat ed: May 29, 2001
New Yor k, New York
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